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AUSTRALIAN CORPORATE IMMIGRATION  

INTRODUCTION 

Foreign companies can set up and operate a business in Australia and most companies achieve 

this by establishing a subsidiary or branch in Australia. It is not unusual for a foreign company who 

is establishing operations in Australia to have a need to transfer some employees to work in the 

Australian entity. In addition to looking at tax, employment law and related considerations of 

establishing operations in Australia, overseas employees will typically need to obtain a Temporary 

Long Stay Subclass 457 visa in order to work in the Australian business. This brief provides 

information as to: 

 The typical sponsored temporary work visa utilised by Australian or overseas business to 

engage overseas staff into this operations. 

 Employer and Sponsor immigration obligations. 

 Business visitor visas - what is allowed and the risks of non-compliance. 

 

TEMPORARY WORK VISAS 

Everyone who is not an Australian citizen needs a visa to travel to, and stay in, Australia. There 

are different types of visas, each for a particular purpose and for a limited period of time.  

 

The Long Stay Business subclass 457 visa is the primary visa which is used by Australian or 

overseas businesses to enable overseas skilled workers to fill necessary roles in the business.  

 
 

There are other temporary and permanent visas, such as visas granted for the purposes 

of study, training, investment and business, or family reunion, that may allow for work, 

however, these are not be discussed in this paper.  

 

 
Visa Length and Conditions 

A subclass 457 visa is valid for a period of up to four years as requested by the sponsoring 

company. A condition of the subclass 457 visa is that the holder is not permitted to change the 

occupation for which he/she has been sponsored by the organisation and to work only for the 

sponsor or an associated entity  of the sponsor that has most recently nominated him/her. Should 

the person wish to vary his/her employment, the prior approval from the Department of 

Immigration and Citizenship (DIAC) is required. The spouse (this includes married, de facto and 

same sex partners) of a principle 457 visa holder has no restriction on their visa and can work for 

any employer/s of choice in Australia without the need for further work authorisation by DIAC. 
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The Application Process  

There are generally three stages when applying for a subclass 457 visa, as follows: 

 

1. Application to the Department of Immigration & Citizenship (DIAC) by the business 

for Business Sponsorship status.   

This is the accreditation needed by each business before it can sponsor foreign staff on a 

subclass 457 visa. It is usually valid for up to 3 years. The sponsorship application details the 

company’s operations, financial status and activities in Australia. Under current Australian 

immigration legislation, to be approved as a sponsor the company must demonstrate that: 

o it is actively and lawfully operating in Australia/overseas, 

o it has a reputable business background, 

o there is a need to utilise foreign nationals (documents such as financial statements and 

general justification as to why the business requires foreign nationals would normally be 

required), 

o it meets specified training benchmarks or, if operating for less than 12 months, has an 

auditable plan for meeting the benchmarks (where the business is operating in Australia), 

and 

o it attests in writing that it has a strong record or demonstrated commitment to employing 

local labour and non-discriminatory employment practices (where the business is operating 

in Australia).  

 

2. Nomination of the position to be filled by the applicant employee.   

This relates to the position to be filled, remuneration and length of stay. The position must be 

within an eligible occupations list and the role must be paid at market rate.  

 

3. Personal visa application for the applicant employee and any accompanying family 

members, as appropriate.   

This application considers the qualifications, skills and experience of the applicant employee 

and that this meets the requirements of the role and nominated occupation. If an employee is 

a tradesperson, they may be required to undergo a formal skills assessment conducted by the 

agency responsible for that trade. If licensing, registration or membership of a professional 

body is required in Australia, then the applicant must be eligible for such licensing, registration 

or membership.  

 

Once business sponsorship status has been approved, the sponsor may make nomination and visa 

applications for its employee to DIAC. If the proposed employee is an existing subclass 457 visa 

holder sponsored by another employer, then a fresh visa application may not be necessary, and a 

nomination application relating to the position would be made.cessing Times 
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The current processing time for a 457 visa is approximately 3-4 weeks. It is important to note that 

for those visa applicants who will have occupations which require a skills assessment and or 

registration, licensing, that those requirements will add additional time to the visa process of 

approximately 2-3 months. In view of this, it is important that the employer seek professional 

advice upfront as to the visa requirements so that the employer is aware of the expected time 

frames for the full visa process and can manage the expectations of the business and the visa 

applicant as to the expected time frames for finalisation of the visa application.  

 

The key message is that upfront planning of the visa process will usually ensure a smoother 

immigration process for the employer and the visa applicant. 

 

Sponsorship Obligations 

As the holder of sponsorship status, business sponsors become subject to a number of sponsorship 

obligations. 

 

These obligations cover matters such as: 

• the salary paid to sponsored employees and the nature of the work that they perform, 

• employing a sponsored person only in the occupation nominated, 

• the payment of return travel costs,  

• notifying DIAC of certain events (including the cessation of employment) within 10 working 

days, and   

• maintaining records and producing these to DIAC if requested. 

 

A business sponsor may be monitored by DIAC to confirm compliance with these obligations. 

Monitoring can be undertaken at any time and will normally consist of a written survey being sent 

to the sponsoring company for completion, with a possible follow-up visit from DIAC staff. It is also 

possible that a sponsor may be visited by an Immigration Inspector. These inspectors have 

particular powers to enter premises, ask questions and request documents. Some of these 

immigration inspectors are also inspectors under the Fair Work Act 2009 which regulates 

Australia’s workplace relations system. 

 

Each business sponsor must cooperate with immigration inspectors and provide relevant records to 

DIAC. Not doing so could result in serious sanctions against the business and any person involved. 

 

IMPORTANT ISSUES WHEN EMPLOYING TEMPORARY VISA HOLDERS IN AUSTRALIA 

From 19 August 2007 it became a criminal offence under the Migration Act 1958 for a person to 

knowingly or recklessly: 

• allow an illegal worker to work, or  

• refer an illegal worker for work with another business.  
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In view of this legislation, it is a criminal offence for the employer to knowingly or recklessly allow 

a temporary visa holder to work in breach of a work condition on their visa. This applies whether 

or not the employer also holds business sponsorship with DIAC.  

 

Individuals who are convicted of these offences face fines of up to AUD13,200 and two years’ 

imprisonment while companies face fines of up to AUD66,000 per offence.  

 

The following are some examples of possible offences: 

• employing a business Electronic Travel Authorities (ETA) (Short and Long Validity) visa holder, 

business e-visitor or 456 business short stay visa holder to do work that could be done by an 

Australian citizen or permanent resident (business visitor visas are discussed in further detail 

later in this brief),  

• allowing a student visa holder to work for more than 40 hours a fortnight when their course is 

in session, 

• requiring a subclass 457 visa holder to carry out work in a lower or different position than the 

one they were sponsored for, or 

• employing a Working Holiday visa holder for more than 6 months where they have not been 

granted permission to do so. 

 

As such, it is essential that all employers check that a person has the appropriate permission to 

work in Australia before: 

• hiring the person or renewing their contract,  

• arranging for an intra-company transfer or short assignment from international offices, or 

• engaging the person as an independent contractor to do work for the organisation. 

 

Depending on the visa it may be necessary to re-check the permission to work regularly. 

 

Temporary Visas are Subject to Strict Conditions 

When a temporary visa holder arrives in Australia they are asked the purpose of their visit and 

how long they plan to stay. If they have arrived with the wrong visa they may be denied entry to 

Australia and returned to their country of origin. This has implications both to the business and the 

individual in their future ability to return to Australia.  

 

Once in Australia the person must remain and comply strictly with any conditions on that visa. This 

is particularly important not only to those that enter on the subclass 457 visa, but other temporary 

visa holders with conditions placed on their activities in Australia, such as Working Holiday makers 

or Student visa holders who also have limited and defined work rights. 
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A breach of a visa condition may: 

• mean that the person must stop work,  

• result in cancellation of the visa and the visa holder's removal from Australia, or 

• prevent the person from obtaining another visa in the future.  

 

This could result in serious flow-on effects for the employer and for the organisation generally. 

 

Related Matters 

It is also important to note that temporary visa holders may be subject to a range of fees and 

exclusions not normally applied to Australian permanent residents or citizens. For example, they 

may be subject to additional overseas student fees if studying at a tertiary level, or additional 

enrolment fees when sending their children to government schools in certain States/Territories in 

Australia.  

 

There are some restrictions on foreign nationals buying real estate in Australia. For more 

information contact the Foreign Investment Review Board (FIRB) at www.firb.com.au 

 

Fragomen can also assist with an application for foreign investment approval. 

 

EMPLOYER SPONSORED PERMANENT VISAS 

There are a number of permanent visa options that are available for individuals seeking to 

permanently migrate or remain in Australia. For overseas employees already working in Australia, 

a common pathway is the Employer Nomination Scheme (subclass 186) and the Regional 

Sponsored Migration Scheme (subclass 187) which allows Australian employers to nominate an 

employee to fill a full-time position within their organisation.  

 

In many cases, employers first sponsor a foreign national for a temporary subclass 457 visa and 

after a period of service, then look towards nominating that person for permanent residence where 

the position offered is permanent and full-time and other migration criteria are met. However, 

employers can also directly nominate a foreign national into the initial role where permanent and 

full-time, and where relevant migration criteria is met.  

 

BUSINESS VISITOR VISAS 

A business visitor visa is a temporary visa that allows a person to enter and remain in Australia for 

up to 3 months at a time for a legitimate business purpose.  For many businesses considering 

establishment of operations in Australia, key personnel would typically utilise this visa to explore 

the market and engage in business negotiations prior to the business making a decision to 

establish operations in Australia. 

 

http://www.firb.com.au/
http://www.firb.com.au/
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There are four types of business visitor visas available for short-term business stays in Australia, 

the: 

• Electronic Travel Authorities (ETAs) (Short and Long Validity), 

• eVisitor visa, 

• 456 Business (Short Stay) visa, and 

• 459 Sponsored Business Visitor (Short Stay) visa. 

 

ETAs and eVisitor Visas 

ETAs and eVisitor visas are applied for online and are normally granted for a total period of 12 

months. They permit multiple travel to and from Australia, during which time the visa holder can 

stay for a period of up to 90 days from each entry. These visas are only available to certain 

passport holders. The Republic of Ireland is an eligible passport country for the purposes of the 

eVisitor visa.  

 

A visit to Australia will generally be for a business purpose if the visit involves doing something to 

achieve or advance an objective in respect of a person’s occupation or business activities. 

 

DIAC accepts that a business purpose can include visiting Australia to: 

• explore existing or future business opportunities in Australia, 

• engage in business negotiations, 

• attend a conference or meeting relevant to the person’s occupation or business activities, or 

• undertake professional development relevant to the person’s occupation or business activities 

(this does not include work placements). 

 

DIAC under its current policy interpretations does not consider a business visitor visa to be a 

general work visa. The subclass 457 visa is considered the most appropriate visa for the 

employment of an overseas worker in an ongoing position.  

 

DIAC policy is also clear that business visitor visas are not to be used for the employment of 

unskilled or semi-skilled labour.  

 

Despite this, there are very limited circumstances in which it may be appropriate for a business 

visitor visa holder to engage in work in Australia, provided the person does not: 

 

'engage in work in Australia that might otherwise be carried out by an Australian citizen or an 

Australian permanent resident'. 
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‘Work’ is defined under Australia’s migration legislation as any activity that normally attracts 

remuneration in Australia. This can include work done in Australia for which the person will be 

being paid overseas and work for which the person will not be paid at all. 

What type of work can a business visitor do? 

Migration law does not provide a clear formula for determining whether work might otherwise be 

carried out by an Australian. DIAC looks at both the nature and length of the work that is to be 

undertaken by the business visitor when determining whether the work is properly characterised 

as work that might not otherwise be carried out by an Australian. 

 

DIAC considers employment on a short stay business visitor visa may be appropriate when it is: 

a) for less than 6 weeks and is highly specialised in nature because it requires specialised skills, 

knowledge or experience which can assist an Australian business and which cannot reasonably 

be found in the Australian labour market, 

b) for less than 6 weeks and must be undertaken because of an emergency or urgent situation 

which is unplanned, unforeseen, or the position is unable to be filled by the Australian labour 

market, and there would be serious consequences if the situation is not addressed (for 

example, natural disasters or repairs to essential infrastructure or equipment), or 

c) in very limited and exceptional cases, of such economic or social significance to Australia and 

its citizens and residents that it is in ‘Australia's interest’. 

 

DIAC’s policy is that a business visitor should not work for more than 6 weeks during the life of the 

visa. This means that any work undertaken must not exceed 6 weeks in total, even if the visa 

allows for entry to Australia on multiple occasions. 

 

Under DIAC policy, business visitor visas should not be used to rotate a number of overseas 

workers through one position on a short-term basis. Where this occurs DIAC may treat the 

position as being ongoing, even if individual employment contracts are not. 

 
 

The decision about what business visitor visa to use will depend on the specific 

circumstances of the individual, and advice should always be sought from a qualified 

migration professional if in doubt. 

 

 

What are the risks of using a business visitor visa incorrectly? 

The decision to use a business visitor visa other than in strict compliance with the law and DIAC’s 

policy carries some risks for both the business visitor and the employer or contractor. 

 

Risks to the business visitor include: 

• being subjected to questioning on arrival in Australia, which could result in visa cancellation (if 

the person is deemed not to be a genuine business visitor), 
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• return to their country of origin, 

• delays or refusals of further visas to Australia or other countries, or 

• criminal prosecution and visa cancellation for working in breach of the visa (if the work 

breaches not only the policy but also the legal work condition). 

 

Risks to the employer or contractor include: 

• commercial risk arising from the inability of the employee or contractor to enter Australia to 

undertake or complete the work, 

• reputational risk, or 

• criminal prosecution for employing or contracting a temporary visa holder other than in strict 

compliance with the terms of their visa (if the work breaches not only the policy but also the 

legal work condition). 

 

Use of a business visitor visa other than in accordance with DIAC policy may lead DIAC to view the 

business in an unfavourable or less favourable light. This could result in closer scrutiny of other 

visa applications lodged by the business and also of its sponsorship status. 

 

Good forward planning and understanding of immigration law, requirements and compliance are 

essential to the successful establishment and operation of an overseas business in Australia where 

overseas employees are required.   

 

If you have any questions in relation to Australian immigration matters please contact the 

following Fragomen professionals: 

 

Teresa Liu      Pauline O’Loughlin 

Partner       Senior Associate 

Level 19, 201 Elizabeth Street    Level 4, 6-10 Talavera Road 

Sydney NSW 2000 Australia    Macquarie Park NSW 2113 Australia 

Email: tliu@fragomen.com    Email: poloughlin@fragomen.com 

Phone: +61 2 8224 8518    Phone: +61 2 9125 6925 

MARN 9896488      MARN 0003783 

mailto:tliu@fragomen.com
mailto:poloughlin@fragomen.com
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AUSTRALIAN EMPLOYMENT LAW  

OVERVIEW OF AUSTRALIAN EMPLOYMENT LAWS APPLICABLE TO FOREIGN NATIONALS 

WORKING IN AUSTRALIA 

Australian laws regulating the rights and obligations of employers and employees apply to foreign 

nationals working in Australia.  

 
These include laws regulating minimum terms and conditions of employment, leave entitlements, 

privacy, superannuation, taxation, unfair dismissal rights and other general workplace protections, 

discrimination, workers compensation, occupational health and safety and the ownership of 

intellectual property.   

 
An overview of the key laws regulating employment in Australia is set out below:     

 
THE FAIR WORK ACT 2009   

The Fair Work Act 2009 prescribes minimum terms and conditions of employment covering 

matters such as minimum wages, maximum hours of work, flexible work arrangements, various 

paid and unpaid leave entitlements, notice of termination and severance pay. These rights and 

entitlements cannot be excluded by a contract of employment. 

 
MODERN AWARDS  

Industrial instruments, referred to as modern awards, apply to all employers and employees 

working in a designated industry or occupation. They prescribe minimum additional terms and 

conditions of employment covering hours of work, rates of pay, overtime and allowances, paid 

leave entitlements including parental leave, termination of employment, consultation obligations 

and dispute resolution procedures. The rights and entitlements under a modern award cannot be 

excluded by a contract of employment. 

 
LONG SERVICE LEAVE     

State legislation in Australia confers an entitlement on employees to additional paid leave where 

they have been employed by the same employer (or related entities) for a nominated period of 

time, typically 10 or 15 years. In broad terms, the entitlement is to three months paid leave after 

15 years’ service which accumulates on a pro rata basis after that.  

 
The service with the employer and its related entities is not required to be exclusively in Australia. 

An employee is entitled to long service leave if there is a relevant connection with Australia at the 

time they qualify by reason of the period of continuous service or at the date of termination of 

their employment. 

 

PRIVACY PROTECTION   

The Privacy Act 1988 imposes restrictions on the ccollection, storage, use and disclosure of 

personal information by organisations, including in relation to employees. These restrictions 

include provisions dealing with the transmission of personal data across international borders. 
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SUPERANNUATION 

Employers in Australia are required by legislation to make superannuation contributions to a 

complying superannuation fund on behalf of all of their employees. Employees can nominate the 

fund that they want the contributions to be paid into provided the fund meets certain prudential 

requirements.  

 
The amount of the required contribution is currently 9% of an employee’s “ordinary time 

earnings”. This is subject to a maximum contribution cap, currently AUD15,775 per annum. 

Employers who do not make mandatory contributions on behalf of an employee are subject to an 

equivalent tax charge which is then paid into a superannuation fund for the benefit of the 

employee. 

 
Where an employee is covered by compulsory retirement savings arrangements under the laws of 

another country which is a party to a bilateral social security agreement with Australia, the 

employer may be relieved of the obligation to pay superannuation contributions to a complying 

superannuation fund in Australia in certain circumstances.  

 
INCOME TAX AND FRINGE BENEFITS TAX 

Employers in Australia are required to withhold income tax from wages and salaries paid to their 

employees and remit the amounts withheld to the Australian Tax Office under the Pay As You Go 

withholding scheme. Where a company has a permanent presence in Australia e.g. a workplace 

where it has employees, it will have to be registered as an Australian resident for tax purposes.  

 
Certain types of benefits paid to employees are taxed as fringe benefits rather than as income 

under Australian tax laws. Fringe benefits tax is imposed on the employer not the employee. As a 

result, most employers when negotiating salary packages take into account the costs of fringe 

benefits tax in providing certain non-salary benefits to the employees.  

 
UNFAIR DISMISSAL AND GENERAL PROTECTIONS UNDER THE FAIR WORK ACT 2009  

The Fair Work Act contains provisions protecting employees from unfair dismissal. These provisions 

require employers to have fair procedures and also to have a valid reason for termination of an 

employee’s employment relating to their work performance or conduct at work.  

The legislation also contains provisions protecting employees from adverse action being taken 

against them, including dismissal, on various prohibited grounds. These provisions are designed to 

protect employees from victimisation e.g. as a result of exercising a workplace right or 

participating in union activity. They are also directed at eliminating discrimination in employment 

as well as sham contracting arrangements. 

 
Employees can obtain various remedies for breaches of the unfair dismissal and general protection 

provisions including compensation, damages and orders for reinstatement. 

 
UNLAWFUL DISCRIMINATION        

Employees in Australia have the benefit of Federal and State legislation protecting them from 

discrimination on the grounds of race, sex, sexual preference, age, disability, marital status, family 

responsibilities, religion, political opinion, national extraction, social origin etc. 
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Employers in Australia need to be aware of their obligations to their employees in this regard as 

well as their potential liability for the acts and omissions of their employees in the course of their 

employment. Employers can be vicariously liable for the unlawful conduct of their employees 

where it amounts to a breach of discrimination legislation.  

 
WORKERS COMPENSATION AND OCCUPATIONAL HEALTH AND SAFETY 

Employers in Australia are required under State legislation to maintain workers compensation 

insurance cover for employees working in Australia. The statutory scheme entitles employees to 

various forms of compensation for work related injuries and illnesses on a no fault basis. 

 
Employers are also required to comply with certain statutory obligations to provide a safe 

workplace and to ensure the safety of their employees and others at work. These obligations apply 

to employees who work from home. There are criminal penalties for non-compliance with these 

obligations and persons involved in the management of companies can be personally liable for 

breaches of the legislation. 

 
INTELLECTUAL PROPERTY    

Employee ownership of intellectual property created in the course of employment is regulated in 

Australia by legislation and certain common law rules. In some cases, ownership vests in the 

employer and in other cases employees may own the intellectual property in their own right or 

jointly with the employer. In addition, the Copyright Act 1968 contains provisions protecting the 

moral rights of employees who are authors of certain works created in the course of their 

employment. 

 

If you have any questions in relation to Australian employment law matters please contact the 

following Fragomen professional: 

 

Chris Barton  

Partner – Employment Law 

Level 19, 201 Elizabeth Street 

Sydney NSW 2000 Australia 

Email: cbarton@fragomen.com 

Phone: +61 2 8224 8520 

MARN 1173440 

 

 

 

 

 

 

 
Disclaimer  

Fragomen does not guarantee the accuracy of any information contained in this publication. The content of this 

submission should not be used as a substitute for immigration and/or employment law assistance.  

mailto:cbarton@fragomen.com
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ABOUT FRAGOMEN 

Fragomen is a world leading global corporate immigration services provider.  Established in 1951, 

and specialising in the delivery of immigration knowledge, advice and solutions. Fragomen has 39 

offices in 15 countries with global hubs in Asia Pacific, the Americas, Europe, the Middle East and 

Africa. 

 
In Australia, we operate as a law firm and have over 220 staff assisting clients with the complete 

range of immigration and visa services. We have eight practice groups assisting companies with 

any issues impacting their business: 

 Australian Immigration Practice,  

 Compliance and Advisory Practice,  

 Litigation and Review Practice,  

 Employment Law Practice,  

 Labour Agreement, EMA and RMA Practice,  

 Centre for International Employment and Migration (CENTIEM),  

 Fragomen Consular Practice, and  

 Foreign Investment Practice.   

 
We have offices in Brisbane, Canberra, Melbourne, North Ryde, Perth and Sydney, and are staffed 

by Registered Migration Agents, Solicitors, Accredited Immigration Law Specialists and other 

specialist support professionals, enabling our firm to provide a complete range of immigration law 

services.  Our solutions-driven practice groups offer a complete range of immigration services 

covering: 

 global and local immigration program development and management,  

 corporate sponsorship applications,  

 work visas,  

 short-term business travel advice,  

 permanent residence and citizenship applications,  

 compliance management including record keeping, notification, audit and monitoring services,  

 consideration and negotiation of Labour Agreements, EMAs and RMAs,  

 employment law advice,  

 litigation and review services,  

 visa and compliance awareness and training,  

 private migration including skilled, family reunion and business skills visas,  

 US and UK immigration services,  

 consular immigration services,  

 outbound management services,  

 document procurement and legalisation, and  

 foreign investment advice. 

For further information go to www.fragomen.com. 

http://www.fragomen.com/
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ABOUT CENTIEM 

CENTIEM is an initiative of Fragomen in Australia focused on raising awareness about global 

mobility and the international employment and migration of skilled workers. CENTIEM also gives 

business a voice in the global mobility and migration debate and helps companies retain their 

global mobility workforces. This initiative brings together experts to conduct research and develop 

educational tools. 

 
A key element of CENTIEM is to keep clients informed of important immigration issues. We tailor 

client sessions to meet client needs and to highlight the importance of immigration compliance to 

their employees. CENTIEM’s Workforce Migration Training offers businesses a range of online and 

face-to-face teaching modules for key staff and visa holders, with additional support for clients.  

 
For further information go to www.centiem.com. 

http://www.centiem.com/

